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I.S.B. #5867
JENNY C. SWINFORD
Deputy State Appellate Public Defender
I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
TIMOTHY JOSHUA MILLER,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43192
CANYON COUNTY NO. CR 2014-23453
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Timothy Joshua Miller pled guilty to domestic battery with traumatic injury,
the district court sentenced him to seven years imprisonment, with three years fixed,
and retained jurisdiction. Mr. Miller moved for reconsideration of his sentence under
Idaho Criminal Rule 35, which the district court denied without a hearing. Mr. Miller now
appeals to this Court, contending that the district court abused its discretion by imposing
an excessive sentence and by denying his motion for reconsideration.
Statement of the Facts & Course of Proceedings
On October 16, 2014, the State filed a Criminal Complaint alleging that Mr. Miller
committed the crime of domestic battery with traumatic injury in the presence of a child,
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a felony, in violation of Idaho Code §§ 18-903(a), -918(2), (4). These allegations arose
out of a dispute between Mr. Miller and his wife, Jordan Schnee. (R., pp.7–8.) According
to Ms. Schnee, Mr. Miller broke the window of her vehicle as she was trying to leave
their house. (R., p.7.) Their three-year-old son was inside the vehicle as well. (R., p.7.)
Ms. Schnee then exited the vehicle, and Mr. Miller followed her back into their house.
(R., pp.7–8.) Mr. Miller caused multiple injuries to Ms. Schnee’s face, back, and right
shoulder. (R., p.8.)
On October 30, 2014, Mr. Miller waived a preliminary hearing, and the magistrate
court bound him over to district court. (R., pp.16–17.) The State filed an Information the
same day. (R., pp.18–19.)
On February 10, 2015, Mr. Miller pled guilty pursuant to a plea agreement with
the State. (R., pp.36–40; Tr., p.5, L.15–p.8, L.10, p.13, L.16–p.14, L.8.) Mr. Miller
agreed to plead guilty to domestic battery with traumatic injury, and the State agreed to
remove enhancement for battery in the presence of a child.1 (R., p.36; Tr., p.12, L.14–
9.13, L.15.) The State also agreed to limit its recommendation at sentencing to a
retained jurisdiction. (R., p.37; Tr., p.6, Ls.11–15, p.7, Ls.8–21, p.16, Ls.17–22.) The
district court accepted Mr. Miller’s guilty plea. (R., p.40; Tr., p.20, L.22–p.21, L.3.)
On April 21, 2015, the district court held a sentencing hearing. (R., pp.64–67.)
The State recommended retained jurisdiction with an underlying sentence of seven
years, with three years fixed. (R., p.65; Tr., p.32, Ls.11–15.) Defense counsel requested
probation. (R., p.66; Tr., p.36, Ls.1–5.) The district court sentenced Mr. Miller to seven

Mr. Miller also pled guilty to two misdemeanors for violation of a no contact order and
violation of a protective order. (R., pp.38–39.) Mr. Miller does not present any argument
on appeal regarding the sentences for these charges.
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years, with three years fixed, and retained jurisdiction. (R., p.66; Tr., p.40, L.20–p.41,
L.13.)
On April 24, 2015, Mr. Miller moved for reconsideration of his sentence pursuant
to Idaho Criminal Rule 35. (R., pp.72–78.) On April 28, 2015, the district court entered a
Judgment and Commitment and Order of Retained Jurisdiction. (R., pp.79–81.) On
April 28, 2015, Mr. Miller filed a supplement to his motion for reconsideration.
(Aug. R., Suppl. to Rule 35 Mot.) Mr. Miller filed a notice of appeal on April 29, 2015.
(R., pp.82–84.) On April 30, 2015, the district court issued an order denying Mr. Miller’s
motion. (R., pp.89–91.)
ISSUES
1.

Did the district court abuse its discretion when it imposed a unified sentence of
seven years, with three years fixed, upon Mr. Miller, following his guilty plea to
domestic battery with traumatic injury?

2.

Did the district court abuse its discretion when it denied Mr. Miller’s motion for
reconsideration of his sentence?
ARGUMENT
I.

The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Seven
Years, With Three Years Fixed, Upon Mr. Miller, Following His Guilty Plea To Domestic
Battery With Traumatic Injury
“It is well-established that ‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v.
Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, Mr. Miller’s sentence
does not exceed the statutory maximum. See I.C. § 18-918(2)(b) (maximum sentence of
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ten years for domestic battery with traumatic injury). Accordingly, to show that the
sentence imposed was unreasonable, Mr. Miller “must show that the sentence, in light
of the governing criteria, is excessive under any reasonable view of the facts.” State v.
Strand, 137 Idaho 457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an
independent review of the entire record available to the trial court at
sentencing, focusing on the objectives of criminal punishment: (1)
protection of society; (2) deterrence of the individual and the public; (3)
possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the
related goals of deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho
122, 132 (2011).
Mr. Miller asserts that the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, he contends
that the district court should have sentenced him to a lesser term of imprisonment in
light of the mitigating factors, including his difficult childhood, substance abuse issues,
good behavior while awaiting sentencing, and acceptance of responsibility.
Mr. Miller had a “great childhood” until the age of eight, when his uncle
committed suicide. (Presentence Investigation Report (“PSI”),2 p.14.) After the death of

Citations to the PSI refer to the seventy-four-page electronic document titled “Miller
PSI #43192.”
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his uncle, Mr. Miller’s father left the military, moved his family to Idaho, and became
addicted to methamphetamine. (PSI, p.14.) Mr. Miller reported that “things with their
family were not good” during this time. (PSI, p.22.) At age sixteen, Mr. Miller’s father
kicked him out of the house. (PSI, p.14.) Mr. Miller then dropped out of high school
after his former girlfriend got pregnant.3 (PSI, pp.14, 16.) He reported “a lifetime history
of being attacked with a weapon, being beaten, emotional abuse; and scored in the high
range of the lifetime General Victimization Scale” in the GAIN-I Referral and
Recommendation (“GRRS”). (PSI, p.71.) Due to his father’s methamphetamine use and
the consequences of that addiction, Mr. Miller did not grow up in a stable family with
positive role models. Two of his brothers have criminal records as well, which further
show the negative impact of his father’s methamphetamine addiction on the family.4
(PSI, p.14.) Mr. Miller submits that his difficult childhood is a mitigating circumstance in
favor of a lesser sentence.
Mr. Miller’s substance abuse issues also support a lesser sentence. A sentencing
court should give “proper consideration of the defendant’s alcoholic problem, the part it
played in causing defendant to commit the crime and the suggested alternatives for
treating the problem.” State v. Nice, 103 Idaho 89, 91 (1982). The impact of substance
abuse on the defendant’s criminal conduct is “a proper consideration in mitigation of
punishment upon sentencing.” State v. Osborn, 102 Idaho 405, 414 n.5 (1981). Here,
Mr. Miller struggles with methamphetamine, alcohol, and marijuana abuse. (PSI, p.18.)
The day before the instant offense, Mr. Miller took five or six shots of whiskey and
Mr. Miller later learned that he was not the father of this child. (PSI, p.15.)
In addition, Mr. Miller’s father was on supervised felony probation from 2003 to 2008
for three counts of delivery of a controlled substance. (PSI, p.14.)
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smoked marijuana. (PSI, p.65.) The GRRS diagnosed him with alcohol abuse,
amphetamine dependence, and cannabis abuse and recommended Level 1 Outpatient
Treatment. (PSI, pp.64, 71–72.) Based on his issues with substance abuse, and their
connection to his criminal behavior, Mr. Miller submits that the district court abused its
discretion by imposing an excessive sentence.
Mr. Miller contends that his good behavior prior to sentencing is a relevant factor
for mitigation. For example, Mr. Miller obtained employment with Kit Homebuilders West
on February 18, 2015, eight days after the entry of plea hearing. (PSI, p.17.) At
sentencing, Mr. Miller’s counsel noted that Mr. Miller had an ankle monitor and there
had “not been any issues with any sort of violations of that.” (Tr., p.34, Ls.19–21.)
Further, his counsel informed the district court that Mr. Miller had been regularly
attending domestic violence treatment. (Tr., p.34, L.14–15.) He completed eight
classes. (Tr., p.34, L.16–17.) Mr. Miller stated that one of his goals was to continue
these classes. (PSI, p.19.) Mr. Miller submits that his good behavior demonstrates his
commitment to recovery and thus supports a lesser sentence.
Finally, Mr. Miller has expressed remorse and accepted responsibility for his
actions. Acceptance of responsibility, remorse, and regret are all factors in favor of
mitigation. State v. Shideler, 103 Idaho 593, 595 (1982). Here, Mr. Miller stated at
sentencing:
First of all, I want to thank you for the opportunity of receiving pretrial
opportunity and since then. I take responsibility for my actions on what I
did, and I’d like to formally apologize to Jordan, our children, and the
courts for my behavior on October 15th. What I did was wrong, and I
accept full responsibility for whatever you decide here today. . . . I haven’t
seen Jordan or our children in six months and rightfully so. What I did that
day was wrong. I don’t deserve to see them. . . .
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(Tr., p.36, L.12–p.37, L.5.) Similarly, he stated during the presentence investigation: “I
am sorry for my violent nature used against Jordan Schnee. I was wrong for doing such
acts and I know this. I accept my punishment for my actions. I ask for forgiveness from
Jordan and a fair judgment from the court.” (PSI, p.19.) These statements at sentencing
stand in favor of mitigation.
In summary, Mr. Miller contends that the district court abused its discretion at
sentencing by imposing an unreasonable sentence in light of the mitigating
circumstances, even when weighed against the aggravating circumstances.
II.
The District Court Abused Its Discretion When It Denied Mr. Miller’s Motion For
Reconsideration Of His Sentence
“A Rule 35 motion for reduction of sentence is essentially a plea for leniency,
addressed to the sound discretion of the court.” State v. Carter, 157 Idaho 900, 903
(Ct. App. 2014). In reviewing the grant or denial of a Rule 35 motion, the Court must
“consider the entire record and apply the same criteria used for determining the
reasonableness of the original sentence.” Id. The Court “conduct[s] an independent
review of the record, having regard for the nature of the offense, the character of the
offender and the protection of the public interest.” State v. Burdett, 134 Idaho 271, 276
(Ct. App. 2000). “Where an appeal is taken from an order refusing to reduce a sentence
under Rule 35,” the Court’s scope of review “includes all information submitted at the
original sentencing hearing and at the subsequent hearing held on the motion to
reduce.” State v. Araiza, 109 Idaho 188, 189 (Ct. App. 1985). “When presenting a Rule
35 motion, the defendant must show that the sentence is excessive in light of new or
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additional information subsequently provided to the district court in support of the Rule
35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
In this case, Mr. Miller submitted a Progress Report from Family Counseling
Services. (Aug. R., Suppl. to Rule 35 Mot., p.3.) This Progress Report showed that
Mr. Miller was compliant in the Healthy Relationships program. (Aug. R., Suppl. to Rule
35 Mot., p.3.) The provisional program supervisor reported that Mr. Miller missed only
one group session, “which is good.” (Aug. R., Suppl. to Rule 35 Mot., p.3.) The
supervisor also reported: “Per his group facilitator Tim’s group participation and attitude
continues to be good. Per his group facilitator Tim appears aware of his problem, more
flexible in his beliefs about the roles of men and women, and asks questions of peers
without interrogating them.” (Aug. R., Suppl. to Rule 35 Mot., p.3.) Further, Mr. Miller
stated in his group notes from the program:
I’m recognizing the barriers I have that previously have prevented me from
having loving, healthy relationships. I can admit my areas that need work
and can accept my responsibilities to change. . . . I learned that the
discipline of violence doesn’t work long term. Find better, more productive
forms of disciplining. Teach better behaviors.
(Aug. R., Suppl. to Rule 35 Mot., p.3.) This new information demonstrates Mr. Miller’s
greater acceptance of responsibility for his criminal behavior. It also shows his
continued commitment to recovery and rehabilitation. Mr. Miller submits that this new
information, along with all other information submitted at sentencing, shows that the
district court imposed an excessive sentence under any reasonable view of the facts.
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CONCLUSION
Mr. Miller respectfully requests that this Court reduce his sentence as it deems
appropriate, or that his case be remanded to the district court for a new sentencing
hearing. Alternatively, he requests that the order denying his motion for reconsideration
be vacated and the case remanded to the district court for further proceedings.
DATED this 1st day of October, 2015.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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